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The European Commercial Paper (ECP) programme is a short-term, unsecured debt issuance programme
designed for large corporations and financial institutions to raise funds in the money market.

It is an important market for short-term and working capital requirements of large corporations and financial
institutions.

ECP is a flexible funding tool, enabling issuers to tailor their issuance to meet specific funding needs and market
conditions. It offers the ability to issue in various currencies, maturities and sizes.

The ECP market is one of the largest short-term debt markets globally and provides an important source of
funding for many large corporations and financial institutions.

The European Asset-Backed Commercial Paper (ABCP) market is a subset of the ECP market and is backed by a
pool of financial assets such as trade receivables, credit card receivables, and auto loans.



The ECP market is part of the wider European short-term credit market, which is fragmented into a number of
different markets with varying legal frameworks, practices, and participant types.

Increasing participation from non-bank entities, with an higher demand for highly-rated issuers following the Covid-
19 pandemic and a shift towards shorter maturities.

Covid-19 pandemic had a significant impact on market functioning and liquidity, highlighting potential areas for
improvement. In particular, the fragmentation and the lack of harmonisation across markets presents challenges for
issuers and investors, having an impact on the liquidity and efficiency of the system.

In the UK, a number of new programmes were set up to take advantage of the UK HMT and Bank of England Covid
Corporate Financing Facility (CCFF). This has now closed.

ESG factors are becoming more important in investors' decision-making processes, leading to increased issuance of
sustainable commercial paper.

ICMA recommendations to develop the European CP/CD market focussed on standardisation, transparency,
secondary market Ilqmdlty and automatlon to help develop the market (See: ICMA-CPC- Whlte paper-The-



https://www.icmagroup.org/assets/documents/Regulatory/CP/ICMA-CPC-white-paper-The-European-Commercial-Paper-and-Certificates-of-Deposit-Market-September-2021-290921.pdf
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Main features of the CP programmes

Issuers are usually investment grade/higher rated companies and banks, which are often frequent capital market
issuers in other markets.

CP programmes are characterised by short maturity (usually overnight to 364 days). Thus, there are no events of
default and no negative pledge. ECP has simple terms - issued at discount, fixed and floating rates. Typically
governed by English law.

Bearer Notes (but not subject to TEFRA owing to short maturity).

The set of documentation is much lighter compared to MTN programme and based on International Capital
Market Association (ICMA) standard forms.

ECP is not typically listed, therefore no need to prepare a full prospectus, instead a short-form information
memorandum is sufficient. This will have limited disclosure and incorporate future financial information and filings.

Unlike EMTN Programmes, ECP programmes are not subject to annual update requirements (save in relation to
STEP which has a 3 year update cycle) and do not require supplements for new financial information.

Some CP programmes apply for the STEP (Short-Term European Paper) Label. STEP aims to foster the integration of
the European markets for short-term paper through the convergence of market standards and practices. A STEP
label is also used where the programme is intended to 9be ECB eligible.



Documentation of English law CP programmes is heavily standardised and based on the ICMA standard form Information
Memorandum, Dealer Agreement and Global Note. Note, for STEP programmes there is a standard STEP form of
Information Memorandum that also needs to be taken into account

Programme

Documentation

ICMA
Information
Memorandum

ICMA Dealer
Agreement

Issue and Paying
Agency
Agreement

Deed of
Covenant

ICMA Global
Note (+
Definitive Note)



Other features of CP Programmes

For UK companies, CP is UK withholding tax exempt on account of maturity of less than one year
Institutional and not retail investor base
Clearing in Euroclear and Clearstream is the norm

Representations, undertaking and warranties in the Dealer Agreement follow ICMA form (albeit often with
amendments to align with provisions of existing MTN programmes)

No comfort letter or 10b-5 disclosure letter. No due diligence
Investment grade rating is essential for market access

ICMA documentation has been updated to include new RFR wording, based on ISDA calculation method, for
floating rate notes

ICMA documentation specifically caters for issuance in USD, EUR, GBP, Yen, CHF, CNY, AUD, CAD, NZD and HKD
with the flexibility to issue in any other currency subject to legal and regulatory requirements

Index linked ECP is no longer a feature of ECP programmes

No outside counsel involvement in issuances






It is important to highlight that there is no single pan-European market, and that the market consists of a
number of different markets, each with their own legal frameworks, post-trade structures, participants and
dynamics. This makes the European market distinct from the US CP market.

The US CP market is more standardised, with most issuers following the same market conventions and
credit rating agencies providing more detailed and standardised credit ratings. In contrast, the EU CP
market is more fragmented and this can create some challenges for cross-border transactions and can
make it more difficult for investors to compare the credit quality of different issuers.

Compared to the single currency and unified regime of its US counterpart, the European market consists of
multiple component parts, the largest of which is the ECP market, followed by the Negotiable European CP
(NEU CP) market, as well as a range of other smaller domestic markets.

There is no single European regulator overseeing the market, and issuers are not required to register their
programs or provide ongoing disclosure. However, most CP issuers voluntarily adhere to the ICMA best
practices for the CP market, which include transparency and reporting standards.



In the US, the Federal Reserve has historically played a significant role in backstopping the CP market and providing
liquidity during times of stress. Interventions by the Federal Reserve in US were critical in assisting the European CP
market and helped to calm markets and restore confidence more globally. In the EU, the European Central Bank has
a more limited role, although it has taken some steps to support the market during periods of market stress
(especially during Covid-19 with the Pandemic Emergency Purchase Programme (PEPP)).

US CP has been traditionally sold in reliance on the exemption from registration under the 1933 Act provided in
Section 3(a)(3).

Today, the US CP is sold in book-entry form through the Depository Trust Company. EU CP is settled and cleared
through Euroclear and Clearstream

A CP repo market is active in the US. EU is now considering developing a repo market for CP that would afford
dealers greater flexibility in funding inventory, as well as provide a means for investors to raise liquidity against their
CP holdings without having to liquidate them.

Finally, the size of the US CP market is much larger than the EU/UK CP market.



Continuously offered

Same day settlement

Not purchased by the public

Not SEC registered

$200,000 minimum denominations

3(a)(3) offering is a public offering

New issuance proceeds typically pay off maturing notes
80% to 90% issued with maturity < 10 days

No involvement of counsel in daily issuances



Capacity — measured by total outstanding, not total issuance

Single master note — IPA tracks issuance/outstanding on its records
Dealer informs IPA of issuance daily - no issuer authentication

A new CUSIP each day for each maturity/coupon/feature combination

No tax opinion (generally)

No 10b-5 letter

Spare disclosure for corporate commercial paper

Commercial paper desk — how does it work?

Dealer as initial investor — no marketing period
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Main features of EU/UK regulation applicable to CP programme:

Prospectus regulation: CP is exempt from the requirements of the EU and UK Prospectus Regulations (but it is classified as a
‘financial instrument’ for the purposes of EU MiFID II, UK MiFIR and the FCA Handbook). CP is exempt because it is classified as a
money market instrument with a maturity less that 12 months and therefore not a “transferable security”. The minimum
denomination of CP is always higher than €100,000 which also means there is no obligation to publish a prospectus pursuant to EU
and UK Prospectus Regulations.

PRIIPS/Selling restrictions: Market consensus is that CP does not constitute a PRIIP and therefore it is not necessary to include
the PRIIPS legend in the CP documentation. Investor base is not retail.

Product Governance: Depending on whether the ECP issuer is a MiFID Il firm or a FCA authorised firm (and therefore a
“manufacturer”) or the relevant dealer considers itself to be a “distributor” and not a "manufacturer”, particular disclosure language
will need to be inserted in the Information Memorandum and Dealer Agreement. Generally, underwriters do not consider
themselves manufacturers.

FSMA Deposit Taking: Where commercial paper is issued by issuers who are not authorised or exempt, the standard ICMA selling
restrictions requires that the managers represent and agree that the commercial paper is only offered to investors whose ordinary
activities involve them acquiring, holding, managing or disposing of investments. To fall within this exemption, it is also customary
for commercial paper to have a minimum denomination of at least GBP100,000 (or equivalent in another currency).

19






ABCP is commercial paper collateralised by asset-backed securities or loans which fund underlying receivables. ABCP is issued and
the collateral is held by a bankruptcy remote special purpose company known as a conduit.

The conduit is typically:
sponsored by a bank.
‘fully supported' — the sponsor bank essentially guarantees timely payment of ABCP if the conduit has insufficient cash to pay maturing ABCP.

‘multi-seller' — it purchases receivables from several sellers rather than from a single originator.

ABCP is a dual-recourse instrument — it is rated by rating agencies on the basis of the credit quality of the collateral and the credit
rating of the sponsor.

The conduit grants security over the underlying assets to a trustee in favour of ABCP holders and other secured creditors.
Investors are typically money market funds or corporate treasury departments.

ABCP conduits typically fund 'real economy" assets such as trade receivables, auto loans / leases credit cards, equipment loans /
leases and personal loans.

ABCP financing allows the borrower to diversify funding sources beyond full recourse lending (e.g. on-balance sheet bond or loan
financings) and potentially to access lower funding costs in the CP market.

Conduit financing is often in the form of a 1-3 year committed facility, under which the conduit commits to purchase assets
originated by a borrower up to a commitment limit.

21



At its peak July 2007 total ABCP outstanding stood at $1.2tn; by 2017 ABCP outstanding had declined 81% to
$231 billion.

Proliferation of ABCP structures made it difficult for ABCP buyers to analyse risk among various programmes.

Structured investment vehicles (SIVs), which funded long-term assets with ABCP), shared structural similarities
with ABCP programmes.

Several SIVs were caught up in the subprime crisis and became insolvent, leading to a rapid fall in the popularity
of ABCP in general.

Traditional multi-seller ABCP conduits were able to continue issuing ABCP during the crisis.

Decline of ABCP was the result of investors' ongoing aversion, banks' reduced need for off-balance sheet
funding and increased regulation.

General effect of post-crisis regulatory changes was to require 100% credit and liquidity support and so
effectively to transfer the conduit's liabilities to the sponsor's balance sheet.

Liquidity coverage ratio requirement (LCR) requires a bank sponsor to hold high quality liquid assets equal to
100% of ABCP maturing within 30 days.

LCR led some banks to exit the ABCP market because of the liquidity impact on their balance sheet.

22



EU/ UK Securitisation Regulation

An ABCP transaction will typically use the proceeds from the issuance of ABCP to obtain an interest in transactions that have
tranched credit exposure and qualify as securitisations for EU/UK regulatory purposes.

ABCP (and liquidity or asset purchase facilities) will therefore also typically be securitisation positions for the purpose of the
EU/UK Securitisation Regulation.

EU/UK Securitisation Regulation requires:
initial and ongoing due diligence by EU/UK institutional investors in relation to a securitisation position
risk retention of at least a 5% of net economic interest in the securitisation transaction
but fully supported ABCP programs do not require risk retention at transaction level
disclosure to investors, competent authorities and, on request, potential investors

transaction summary

monthly asset-level report and investor report (Annexes 11 & 13 of ESMA templates)

'significant event' disclosure

23



EU/ UK Securitisation Regulation

STS - ACBP transactions or programmes which qualify as STS (simple, transparent and standardised) may result in reduced
regulatory capital requirements or other regulatory benefits for bank holders of an exposure to the transaction/programme
STS criteria for ABCP transactions include requirements relating to:
simplicity, including true sale and underwriting standards, homogeneity
standardisation, including risk retention
transparency, including provision of information to potential investors

sponsor and sponsor support for the ABCP programme

criteria for ABCP programmes to be STS require:

all underlying transactions to be STS (except that a maximum of 5 % of the aggregate amount of the exposures may temporarily be non-compliant a
period of no more than six months)

programme to be fully supported by the sponsor
remaining weighted average life of the underlying exposures to not be more than two years

ABCP may not include call options, extension clauses or other clauses that have an effect on final maturity, where such options or clauses Mmay be
exercised at the discretion of the seller, sponsor or the conduit

No resecuritisation at ABCP Transaction level - securitised exposures transferred by the seller to the conduit may not be

resecuritisations.
24



Money Markets Fund Regulation

Money market funds may invest
up to 20% of their assets in ABCP which is STS
up to 15% of their assets in non- STS ABCP

25



«  ABCP Program Structures employed today include the following:
»  Bank sponsored Multi-Seller
» Aggregator sponsored Multi-Seller
»  Bank sponsored CCP/Repo
» Aggregator sponsored CCP/Repo
» Single Seller/Market Value Programs no longer exist as such.

~  Securities Arbitrage (including SIVs) no longer exist as such.

26



A Multi-Seller ABCP Conduit is a limited purpose, bankruptcy-remote SPV that provides financing for
receivables pools generated by multiple, unaffiliated originators/sellers.

Multi-seller programs are most commonly established and “sponsored” by large commercial banks and
typically provide financing to that bank’s corporate clients.

These banks typically serve as Program Administrator or Administrative Agent for the Conduit, and
commonly provide liquidity and credit support as well.

Multi-seller Conduits are typically structured to:
Make loans against or purchase interests in receivables pools
"Warehouse" assets prior to a term ABS take-out, and/or
Purchase securities
ABCP issued from a large multi-seller vehicle is typically perceived as low risk for investors due to
Originator diversification
Asset diversification and Deal-Specific Credit Enhancement
Program-Wide Credit Enhancement and 100% Liquidity Support
Bank Sponsorship

27
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These programs serve the same function as bank sponsored multi-seller programs.

An aggregator entity (Guggenheim, Nearwater, Mountcliff, Paramax) receives small, but

high volume, fees by providing CP access to funding for bank customer transactions fully
backed by bank liquidity and credit support.

Can have some off-balance sheet benefits for banks depending on bank’s regulatory
regime (RW capital, LCR, NSFR).

Banks can be at mercy of liquidity shortage to aggregator.

29



A Bank sponsored CCP (or repo) program can involve CP issued directly by the bank or
through a limited purpose, bankruptcy-remote SPV.

Typically designed as an alternative funding source for bank securities and/or loans.

In addition to other legal issues that impact these programs, Reg U and Reg T issues are
implicated.

30



These programs function similarly to aggregator sponsored Multi-Seller Programs but
typically fund securities books of banks/broker dealers, as opposed to customer
transactions.

31






Location of CP issuance

USCP

ECP

other
currencies

Types of customer transactions

typical private securitizations (trade, warehouses, etc.)
subscription facilities

repos

other

currencies
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Full support vs. partial support
CP tenor

all short term
longer term
extendible, puttable, callable

On balance sheet vs. off balance sheet

Wholly owned vs. third party owned

|dentity of dealers

|dentity of depositary, issuing and paying agent
|dentity of collateral trustee, if applicable
|dentity of rating agencies

Location of conduit issuer and desirability of US co-issuer
34



US Investment Company Act exemption

US and other securities law exemptions

Volcker Rule “covered fund” analysis

US and EU risk retention compliance

Rating agency regulation, including US rule 17g-5 website
Tax domicile and related issues

Money market fund investor issues and 2a-7

US intermediate holding company (IHC) considerations

35



Prior to Volcker, most programs relied on 3(c)(1) or, more rarely,
3(c)(7)

Bank programs now typically rely on 3a-7 or, more rarely, 3(c)(5) or, if
ABCP Safe Harbor available for Volcker, 3(c)(1)

Aggregator programs may still rely on 3(c)(1) / 3(c)(7)

36



For Multi-Seller programs, generally 4(a)(2), although some may still
rely on 3(a)(3)

CCP/Repo programs may want both 4(a)(2) / 3(a)(3) in order to
manage margin regulations

Reg S can be difficult for US CP issuers

37



Bank programs must meet an exemption at conduit and customer transaction level
Conduit
3a-7 exempt
3(c)(5) exempt
Some conduits may satisfy ABCP safe harbor
Underlying Deals
Also may satisfy 3a-7 or 3(c)(5)
SOTUS may be an option for non-US banks and non-US deals
LSE may be available
No ownership interest
Aggregator Programs may use covered funds and rely on no ownership interest

38



Standard risk retention options
Eligible vertical interest (EVI) — 5% of each class or single pro rata interest
Eligible horizontal interest residual interest (EHRI) — subordinated claim to principal and
interest — 5% of fair value
Eligible horizontal reserve account (EHRA)
Any combination of above
Sponsor could buy 5% of conduit's ABCP, or
provide 5% funded programme credit enhancement
EU bank sponsors comply through unfunded credit enhancement

Specialised ABCP option for “eligible ABCP conduit”
Each ABCP interest acquired from an intermediate SPV, underwriter or initial purchaser at
initial issuance
Each originator-seller retains via standard risk retention option or revolving pool
securitisation option (Note: required even if transaction not otherwise required to
comply)
100% full support liquidity facility from regulated liquidity provider
Retention by sponsor via full support liquidity (unfunded) and by each originator-seller

Safe harbour for “foreign” transactions
Securities Act registration not required
Not more than 10% of all issued ABS interests sold to US persons (defined more widely
than in Reg S)
Neither sponsor nor issuer is US entity or branch
Not more than 25% of assets acquired from affiliate or branch in US

Some aggregator conduits do not comply at all — no sponsor or no ABS



ABCP is eligible if (liquid and good credit quality and) “issued by an ABCP
programme which:
is fully supported by a regulated credit institution that covers all liquidity, credit and
material dilution risks as well as ongoing transaction costs and ongoing programme

wide costs related to this commercial paper if necessary to guarantee towards the
investor the full payment of any amount under the asset back commercial paper;

is not a re-securitisation and the exposures underlying the securitisation at the level
of each ABCP transaction do not include any securitisation position;

does not include synthetic securitisations as defined by [Art. 242(11) CRR]"

Maturity limits for eligible ABCP:

Short term MMF: residual maturity or legal maturity at issuance is 397 days or less;
Standard MMF : legal maturity at issuance or residual maturity is 2 years or less and
time remaining until next interest rate reset date is 397 days or less

(No limit on maturity of underlying assets, though earlier proposed)

Future change: a consultation has opened where the EU is taking information as to how well
this regulation is functioning, no concrete proposals as of yet.

40



* Money market funds are important ABCP investors

*  2a-7 disclosure is a non-starter

*  Multi-purpose strategies include:

>

v ¥ Vv

Using RSPEs

Splitting among multiple conduits
Move to a “non-2a-7" conduit
Substitute bank as primary obligor

Particular issues during ramp up

41



*  Are non-bank owned conduits affiliates of bank for IHC purposes?

> recent changes presume yes if consolidated
=» but no need to move under IHC

42






There is an increasing focus on ESG considerations in the short-term credit markets, in particular on

the development of ESG programs and the potential for green CP and CD.

The ESG CP market is predominantly driven by organisations that already have ESG-labelled term debt: 95% of issuers
have already issued green or sustainability-linked public bonds and they are looking to extend ESG features across
their capital structure.

There isn't clear guidance for market participants. Note, in the French market, the Paris marketplace launched a ESG
NEU CP — NEU MTN Working Group and IM Template for ESG issuances on the Banque de France’s website.

Issuers are now issuing sustainable use of proceeds CP through the adoption of a specific ESG framework and the
obtainment of a second-party opinion in order to have an external firm performing specific procedures to provide
assurance to investors.

In an economic environment characterised by capital market volatility, access to short-term markets with ESG features
has grown in importance and money market funds are attracting meaningful inflows. Due to this increasing appeal,
ICMA has set-up a Sustainable CP taskforce to develop official guidance on sustainable CP market.

44


https://www.banque-france.fr/en/monetary-policy/market-financing/commercial-paper-and-medium-term-note-market-neu-cp-neu-mtn/apply-and-renew

Sustainable CP programmes can be structured in different ways:
“Use of proceeds” sustainable CP
Sustainability target-linked CP
Sustainability commitment CP

These programmes do not always comply with the ICMA Green, Social or
Sustainibility Bonds principles (because the use of proceeds for ECP is
working capital) or the ICMA Sustainability-Linked Bond principles (as the
ECP is too short-term to have testing on sustainability KPIs).

In general, there are no events of default, penalties or other
consequences for the issuer that ceases to meet the sustainability or the
ESG target/condition. The risk is primarily reputational and the issuer will
not be able to issue further sustainable CP under the relevant programme.

Important to ensure that Programmes are correctly structured, explained
and disclaimed as there is significant and increasing public, investor and
regulatory scrutiny around ESG financial products.

45

Sustainable CP programmes by sustainability structure

# programmes

Use of Proceeds

Sustainability Sustainability Target
Commitment

Source: NatWest Markets



Sustainable CP programmes by sector Sustainable CP programmes by country
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Source: Public Market
Data (onbrane.app)



https://toucantoco.onbrane.app/cp-public-market-data/63908963



https://www.freewritings.law/
http://www.writingonthewall.com/
https://www.eyeonesg.com/

ECB Eligibility — A reminder

Assets for use as collateral in Eurosystem credit operations must fulfil certain specified criteria to be included on the ECB's
List of Eligible Assets. ECB eligibility attractive for some DCM investors.

The basic criteria:
Issuer established in the EEA or non-EEA G10 country. Guarantor in EEA if required to establish credit quality.
Senior
Denominated in Euro (but currently Euro, Yen, GBP and USD also accepted for EEA issuers)
Listed on a regulated market in the EEA or traded on certain non-regulated markets (or STEP)
Settled in euro area (i.e., Euroclear/Clearstream, Luxembourg) and in NGN/NSS form
Credit rating minimum requirements of the debt instrument
Additional rules for sustainability-linked bonds. See: FAQ on sustainability-linked bonds (europa.eu)

See: Marketable assets (europa.eu)



https://www.ecb.europa.eu/paym/coll/standards/marketable/html/ecb.slb-qa.en.html
https://www.ecb.europa.eu/mopo/assets/standards/marketable/html/index.en.html

ECB Eligibility — Post Brexit

Certain UK connected debt no longer ECB eligible post Brexit:

unsecured debt instruments issued by credit institutions or investment firms, or by their closely-linked entities,
that are established in the United Kingdom (Article 81a of the “General framework” Guideline (EU) 2015/510 of the

European Central Bank).......
assets denominated in pounds sterling, yen or US dollars whose issuer is established in the United Kingdom (Article

7 of the Temporary framework)........
assets with guarantees governed by UK law or where the guarantor is established in the United Kingdom, unless

the guarantee is not needed to establish the credit quality requirements for the specific debt instrument (Article 114(4)
and Article 70 of the General framework)........

Based on the United Kingdom's status as a non-EEA G10 country, euro-denominated debt instruments issued by entities
established in the UK, (satisfying all other criteria) but which do not fall into the categories listed above, will continue to be
accepted as eligible collateral. Debt instruments listed on the London Stock Exchange must also be admitted to trading
on at least one acceptable market as defined by Article 68(1) of the “General framework” in order to remain eligible for

collateral purposes, provided all other eligibility criteria are met.



Mayer Brown is a leading global law firm with offices in major cities across the Americas, Asia, Europe and the Middle East. Our presence in
the world's leading markets enables us to offer clients access to local market knowledge combined with a global reach.

We are noted for our commitment to client service and our ability to assist clients with their most complex and demanding legal and

business challenges worldwide.

We provide legal services in areas such as real estate; banking and finance; corporate and securities; litigation and dispute resolution;
antitrust and competition; employment and benefits; environmental; financial services; insurance; government and global trade; intellectual
property; tax; restructuring; and bankruptcy and insolvency.
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Mayer Brown is a global services provider comprising associated legal practices that are separate entities, including Mayer Brown LLP (lllinois, USA), Mayer Brown International LLP (England), Mayer Brown (a Hong Kong partnership) and Tauil & Chequer Advogados (a Brazilian law partnership) (collectively the “Mayer Brown
Practices") and non-legal service providers, which provide consultancy services (the “Mayer Brown Consultancies”). The Mayer Brown Practices and Mayer Brown Consultancies are established in various jurisdictions and may be a legal person or a partnership. Details of the individual Mayer Brown Practices and Mayer
Brown Consultancies can be found in the Legal Notices section of our website. “Mayer Brown” and the Mayer Brown logo are the trademarks of Mayer Brown. © Mayer Brown. All rights reserved.
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